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al{ anfg 3rate 3mer a 3rials 3rgra cfi""«l1 % ill ae g« 3rag a gf unferf -;fj-ii
aat ; em 3rf@rat a 3rfla u y7terr 3m4a Iqda aat % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application. as
the one may be against such order, to the appropriate authority in the following way :

,~ flxcblx 'cb"T "9;RTa=ruT~ :
Revision application to Government of India :

(1) a€tu 3qr z[ca 3pf@efu, 1994 dl err 3if« R sarg -~ -i:rri:ic-i'i ,~ ~l'( 11
ala end al sq-ea a qr ua a 3inf urer r3ra #fra, Ia «@,
fclrn ~- ~ fcr:rrrr . -m~ ~- 'G11cR f.rcr arr, ire mi, { RcR : 110001 qil
at cf afegy

0

(i) A revision application lies to the Under Secretary, to the Govt. of India. Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building.
Parliament Street. New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) "<:Tfu m al gr ma ii ua ?al zrf atzar fa4) rusrrr zn 3F<.l q'iJxlrm-'1
it m fcITT:fr 1-1□-sPII-< i-r ~ 'l-{□-s1111-< it ,m;r ~ \ifffi ~ lWf it. m f)# awasrn ar arusr it
ark ae fcITTfr cf,l-<-811-i ff m fcITT:fr ·1,o.g1,11x ·r-t "ITT ma a ,fan a hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether-in a factory or in a warehouse.

(a) a cfi 6fTITT' fcITT:fr ~ m ~ 11 Rlfffffi=r 1ffiYf LR m 1ffiYf cfi fuf-;)i:r\1Tf it '3LJ<.l'Pl ~! c,q,
a ma LR '3 c=q I c; 1 ~ cfi mlc cfi T-ffT-f('q Tl "Cil1 -im a are ff zg zn uz ii f7iUITT! cl
2
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

() zrR gen ml qua fang fan red cfi are (tare u per at) fufa fhn ·rn
1iTc1 'ITTI

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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ti" 2nifc,i:\ '3N1c:r1 cB1° '3tt11c:r1 ~ m 'T™ m ~ \Jff ~ cfifuc 1,R1 cB1° ir~ ~ JtR
~ ~ '1ff ~ tITTT 10T oo m ljcilRlcb 3WJc@, 3ftfrc;r m mxr -crrfu=f m ~ ~ m
~ it fcmr~ (rf.2) 1998 tITTT 109 ~~ fcn-c! ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '30-llc;rl ? (wr@) Gill91cJ&fl, 2001 cf> F1ll1, 9 cf> ~ fcrFlfcf~ >ftl?f ~
zu- at ,fut , hfa srr a #Ra 3me 4fa fatat mufl pa-or?zr gi
374)a 3rat #t at-t qRzii rt 5fr 3maaa ha slat afe; Ur# Tr1 ara g. cfif
5{.ctt:;!Tlt:1 cfi 3Wm tITTT 35-~ # frrtT1"fur i:ifr cf> ~ cf. ~ cf> W2.T t'r3ITT-6 'qlc'[A ~ >f@
ht gt4 afg r

The above. application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) ~~ cB" W2.T ~~~~~~<TT '3x-ffi cfi17 "ITT ID~ 200/­
#ta 1at al ug 3th ei ica vaa aravnr &t a1 100o/- #6t #6ta par #
GTg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

ft# zyc, aka sara zc vi hara r9l4ta +mmf@raUr # >f@ 3l1frc;r:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) a4tu al«i zca 3rf@fr, 1944 #6t Ir 35- uo'#r/35-~ cf> 3tcfr@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(en) cJll1cn-<0 1 4iC"llicbrl iif@ea ft ma v#tat zrc, at1 3grzyea vd '1icllcb'<
~~cB1° fcrwsr Yi@cbl mz ~ rf. 3. 3ITT. m. T17, ~ ~ cnf 10i

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(~) \j®fc;iftia qRmc: 2 (1) cfJ i aar, our 3rear 46t 3r@a , an4litma i 4l
z«can, ha Gara zeen qi hara an@Ra nnf@rot (Rrez) uf?am eh#ta fl8at,

,. ' ' ll'. ~Jll3l-JC:lcillC: 1=f 3:rf-20, ~~ l51~cC'I ¢Rli'3°-s, i;i:.11v11 °'11TT, 3ll59c;lcillc;-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

2! aa ara zyca (rft) Gill91cJe1\ 2001 #t enzr 6 cf> 3Wffi Wft ~."l;!-3 # frrtT1"fur
feg rgar 3r)tu nznf@ran0i #t n{ 3l1frc;r a fag 3rj Rh mg 3mag a ar qfzi ea
sit sTr zyca #) it, an al it 3Tix wrrm mrnr uif+ 6I; 5 Ga UT '3x-ffi cfi1, t m
+6, 1000/- #ta aw gift ui sn yen al i, ans #t air 3Tix wrrm -rrm ~­
Jg 5 al IT 50 Gld la "ITT t u; 50o/-# at atfl ui re zca # in,
&fM ~ l=ftrr 3Tix wrrm ·TIT u4if T; so la nl Uaa vnt & agi nu, 1000o/- pl
1~ ii.ft I clfl' 1:!fRr fl§lll¢ -!fGH<-1'1 cf> m a af@5a a yrr # x'iCf if ~'cf ~ '3'IT4 I "ll6
~~ "{.Q.TR cf) fcITTfr rJWRf ftltj'S!Gicfj ITT cf) ficp clfl' ~ cfif 'ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- ana.;,'Rs:.df)"::000/­
where amount of duty/ penalty/ demand/ refund 1s upto 5 Lac, 5 Lac to 50 Lac-cfntj'i,1Jova.§ff1~·c
respectively in the form of crossed bank draft in favour of Asstt. Registar o' f'f'6~~_r.'f.9.,'.◊~~"~-~~~
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nominate public sector bank of the place where· the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

Hiss±i a%M "
(3) <1~ ~~~ cnt ~~'f cpf-~ ~ i m ~ ~~ cr; fui:! tt'm cpf para srzfr
in fhu urat afe; z7 zI cfi "ITTc9" ~ '!fl fcn ftlw ~ ffl xi mA cfi fui:/ <!~~ ~
urn,f@raw al van arfla u #{taal at va am4a fhu uf@T t; I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) aura1cu z[ca 3rf@)fzma 497o zrm izitfer st~-1 cB" mc=f fr!~~ 3fj'fITT
sq 3m4a ur pa 3mgr zqenfeff fufu 7Tf@rant 3m?gr i a r@la al va ufa r
~.6.50 W cBT nrurcu zca fee cm zlr aRey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) z«ail vi±fer mai a fiaua ar faii st 3ITT 'lfr U!R.~~ \YJTITT %
'Gil" xfr.:IT ~. ~ '3tcl I c;zycn qi aaa an9lat1 nqf@raw1 (al llTRl [tt) frr<:r:r, 1982 i
Rfea
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flmr ares, #c4hr 3enra areas vi tiara 3r4lrzr u@raw (ail=ha) # fr 3r4hia a:m,m#
ac£hr3rq gra 3f@fa, &gg #r err 39 a 3iaafa faeaarzr(in-2) 3rf@fG12av(e&y #t

,!) ••

icz 39) feaia: a&.o.2a°g Gt Rt fa4hr 3f@~Gu, «&&y #ar# 3iaifaaa at ft mar ft"
ark, aar fGfaa #ra{a-ufgrr#a 3fGarf ?k, asrf fas za erra 3iaifa sa#sart
3rhf@a 2r rfrzralw.3r@razt
kc4tr3Ta ~~ 'Qcf~ t' :ic,ara '' 6iTof~ mr ~~'' #~ ~rrfm;ri

,!) ,!)

(il .mu 11 tr t- :ic,ara ~~

(ii) ~~~"i>ft'~'a'ft>lo'ufil'
(iii) cl sa fRamal a fGzr 6 t' :ic,ara ~ ~

_, ITT~ra~~~um"1 t;TTqm'a, fcm:ft<r ci. 2)~.2014 "1 3ITT,=3ftu&fl ar4hrzr 7f@at a"
0 Wflff~~~'Qcf ~<ITT'ITTJ(olffe~I

!/
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to cejling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) .~~r"11lfct~~"1wrlff~ ~Wcl13fmrr ~Wc11m~~cl1Ra lftm~fc!l;iroJir ~Wcli'2 2 9

"110% m@To,'9"{3ITT'~~?\'Os~cllRa ~oor?\'Os"1 lo% m@To,'9"{cfi'r';;!"f~~I~ , ~

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and pen.alty_s:1re in dispute, or
penalty, where penalty alone is in dispute." /;~,.~~' ·
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ORDER IN APPEAL

V2(73)07 & 08/Ahd-II/2016-17/A4-1

Beiow mentioned appeals have been filed by MIs. Heavy Metal & Tubes Ltd

(Unit-I) and M/s Heavy Metal & Tubes (Unit-II) [for brevity-"the appellants"]against

orders-in-originals (hereinafter referred to "the impugned orders') passed by the Deputy

Commissioner, Central Excise, Kaloi Division, Ahmedabad-III (hereinafter referred to as

"the adjudicating authority").

Sr.No. Details ofappeal OIO No. and date Amount
involved (in Rs.)

I M/s Heavy Metal & Tubes 05/ST/Ref/DC/15-16 dated 1,01,199/­
(Unit-1)- Appeal No.7iAhd­ 13.01.2016
III/16-17

2 Mis Heavy Metal & Tubes 06/ST/Ref/DC/15-16 dated 1,98,967/­

I (Unit-II) Appeal No.8/Ahd­ 13.01.20) 6
i III/16-17 t

2. Briefly stated, the appellant has filed above refund claims under notification No.

41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the taxable services,

which were received and used for export of goods manufactured by them. The said

notification grants rebate of service tax paid on specified services, received and used by

exporter of goods, by way of refunding the service tax so paid, subject to certain

conditions. The taxable services involved are [i] C& F Services; [ii] CHA Services; and

0

[iii] Transport of Goods by Road services. The adjudicating authority, vide the

impugned orders has rejected the refund primarily on the ground that the appellant being

a manufacturer-exporter, the 'place of removal' was the "port of export" for them; and

that since these services were rendered upto the 'place of removal', l·efund ought not to

have been allowed in view of Sr. No. 1(a) of notification No. 41/2012-ST dated

29.6.2012, which states that the taxable services should have been used beyond the 'place

of removal', in order to qualify for rebate of service tax paid.

3. Being aggrieved, the appellants has filed the instant appeal, inter-alia, stating that

the services utilized by them were related to export of goods only; that the authority has

grossly erred in relying upon the CBEC Circular dated 20.10.2014 and 28.2.2015 because

circulars cannot go beyond the scope of the provisions of the Act and in the present case

as per the relevant Notification and the Central Excise Act, the place of removal is

factory of the appellant; that the place of removal contained in the notification
t

No.41/2012-ST has clarified by the Board with retrospective effect vide notification
No.01/2016-ST dated 03.02.2016.

4. Personal hearing in the matter was held on 19.10.2016. Shri Anil Gidwani,

Consultant appeared before me on behalf of the appellant. He reiterated the submissions
made in the appeal memorandum and also drew attention to the
Finance Act, 2016.

0



5

"
5. I have carefully gone through the facts. of the cases on record and the submissions

made by the appellants. The instantappeals are required#to"be considered in view of

notification No.41/2012-ST dated 29.06.2012, as amended by notification No.01/2016­

ST dated 03.02.2016 and definition of 'place of removal'. Therefore, it is necessary to

reproduce the relevant excerpts of the said notification and definition of place ofremoval.

V2(73)07 & 08/Ahd-lll/2016-17/A-1

o 7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit

6. The relevant excerpts of the notification No. 41/2012-ST are as follows:
Provided that -
(a) the rebate shall be granted by way of refund of service tax paid on the specified services.

Explanation. - For the purposes of this notification,­
(A) "specified services" means ­

(i) in the case of excisable goods, taxable services that have been used
beyond the place of removal, for the export of said goods;
(ii) in the case ofgoods other than (i) above, taxable services usedfor the
export ofsaid goods;

but shall not include any service mentioned in sub-clauses (A), (BJ, (BA) and (C) of
clause () of rule (2) of the CENVAT Credit Rules, 2004;

(BJ "place of removal" shall have the meaning assigned to it in 'section 4 of the Central
Excise Act, 1944 (I of 1944); " t

0

Rules, 2004, states as follows:
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (a), thefollowing clause shall be inserted, namely-

'(qa) "place of removal" means-
(i) afactory or any other place or premises ofproduction or manufacture of the excisable

. goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been

permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or premises from where the

excisable goods are to be sold after their clearance from the factory, from where such
goods are removed;'

The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

subsequent toCircular No. 988/2/2014-Cx dated 20.10.2014, that:

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port/ICDICFS. Needless to say,
eligibility to CENVAT Credit shall be determined accordingly.

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along

with the clarifications issued by the Board on the term 'place of removal' and the

insertion of its definition into the CENVAT Credit Rules, 2004,, clearly leads to a

conclusion that the rebate under notification ibid, is to be granted by way of refund of

service tax paid on the 'specified services', which are received by an exporter of goods

and used for export of goods. The 'specified services' in the case of excisable goods are

those taxable services that have been used beyond the 'place of removal'. for the export

of the said goods and which are not mentioned in sub-clauses (A). (B) (BA) and (C) of

clause (1) of rule (2) of the CENVAT Credit Rules, 2004. Of course, these refunds are

subject to other conditions mentioned in this notification. In light

1

i1/r~tn~uty
{

I fl> (_J , •. ' _•-". ,,Jr K' _..4, ii#! 1at
3.z s ) '5
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6 V2(73)07 & 08/Ahd-llll2016-17/A-I

Commissioner has held that the impugned services, the refunds of which have been

claimed, were not rendered beyond the place of removal and therefore the refund was not

eligible to the appellant.

9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses

(A) and (B) of Explanation contained in notification No. 41/2012-ST dated 29.6.2012,

were retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid

is reproduced below:

160. (I) The notification of the Government of India· in the Ministry of Finance (Department of
Reven11e) number G.S.R. 5 19(E), dated the 29h June, 201 2 issued under section 93A of the Finance
Act, 1994 granting rebate of service tax paid on the taxable services which are received by an
exporter of goods and usedfor export of goods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) of the Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as if the said notification as amended by this sub-section had been in force
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (l) been in force at
all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate of service· tax under sub-section (2) shall be made within the period of one month from the
date of commencement of the Finance Act, 2016.

THE TENTH SCHEDULE

(See Section 160)

0-

Notification No
G.S.R.5I9 (E), dated
29" June 2012
[No.41/2012-Service
Tax, dated 29" June,
2012}

Amendment

In the said notification,
in the explanation

a) in clause (A), for sub-clause
(i), thefollowing sub-clause
shall be substit uted and shall
be deemed to
have been substit uted,
namely:---­
(i)in the case of excisable
goods, taxable services that
have been used bey.Qhdfactory
or any other place or
premises ofproduction or
manufacture of the said goods,
for their export; ";

(b) clause (B) shall be
omitted.

Period of effect of
amendment
1 day ofJuly 2012 to
y" day February,
2016.

(both days inclusive)
0

10. The effect of the aforementioned retrospective amendment brought into vide

Finance Act, 2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified

services' would now mean taxable services that have been used beyond the factory gate

or any other premises or place of production for the period of retrospective4iefaent,

te. toe o1.072or2 o 0.sos. Te aster west on de cs»fiei.@or#} }}
service upto the port [which in the case of manufacturer-exporter- was the:."placdoft

- -A /·}°
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removal'] would not be a 'specified services' arrd therefore would not be eligible for
1' •.

refund under notification. No. 41/2015-STdated 29.6.2012 stands resolved. Now, the

effect of the aforementioned retrospective amendment is that any taxable service used

beyond the factory gate or place or premises of production of manufacturing, etc. would

thus be 'specified services' as per notification supra, and would thus be eligible for

refund, provided other conditions of the notification are met. In view,of above discussed

legal position, the impugned order holding that the services under consideration were

rendered upto the place of removal, port being the place of removal - becomes

extraneous.

11. In view of retrospective amendment in thenotification ibid, the impugned orders

become non-est. Hence, the impugned orders are set aside and the cases are remanded to

the adjudicating authority to decide the matter afresh, in view of the foregoing discussion.

V2(73)07 & 08/Ahd-111/2016-17/A-I

0 14. The appeals filed by the appellants stand disposed of in above terms.

r8+
(30TT 2rh)

3gm (3r4ea -I)

Date:ml0/2016

0

Attested

..h-,qa.¥3
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.

To
Mis. Heavy Metal & Tubes Ltd (Unit-I)
101, Bileshwarpura, Chhatral, Taluka Kalol
Gandhinagar- Dist,

Mis Heavy Metal & Tubes (Unit-II)
138, Bileshwarpura, Chhatral, Taluka Kalol
Gandhinagar- Dist,

Copy t0:­
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The Deputy/ Assistant Commissioner, Central Excise, Kalol '

\_5-Guard file. ·
6. P.A
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